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solemnized in Middlesex some nine years previously. Collingwood J.,
taking the view that impotence is fundamentally different from wilful
refusal, held that he possessed jurisdiction by virtue of the English place
of marriage.1

Whether incurable incapacity and wilful refusal to consummate
a marriage are fundamentally contradictory in nature is a
matter upon which judicial views have differed,2 but at any rate
they both make the marriage voidable, and it seems a little
unfortunate that the jurisdictional rules should vary according
to whether incapacity is due to impotence or to wilful refusal.
What impressed the learned judge was that the distinction
between voidness and voidability was of no significance to the
ecclesiastical courts so far as jurisdiction was concerned, but it
is respectfully submitted that the distinction could have had no
jurisdictional relevance before the Act of 1857. In those days
the sole prerequisite of jurisdiction was that the respondent
should be resident in the diocese where the particular court
spiritual functioned, and if this condition was satisfied the
court was competent to pronounce upon the validity of all
marriages, whether contracted in England or not and even
though the parties were unconnected with England either by
domicil or nationality.3

Ross-Smith In Ross-Smith v. Ross-SmithS where the same question was
*i aga*n litigated, Karminski J., differing from Collingwood J.,
found himself unable to distinguish the decision of the Court
of Appeal in Casey v. Casey and held that nullity jurisdiction in
respect of a voidable marriage could not derive its origin from
the place of marriage alone. The Court of Appeal, however,
taking the view that the ratio decidendi in Casey v. Casey con-
flicts with Ramsay-Fairfax v. Ramsay-Fairfax* has now reversed
the decision of Karminski J.6

The court rightly rejected the suggestion made in Hill v.
/////that for jurisdictional purposes incapacity is distinct from

1  Lord Macdermott reached a similar conclusion in the Northern Irish case of
Addison v. Addison, [1955] N.I. 15 Morris, Cases on Private International Law,
p. 165.

2  See, for example, De Reneville v. De Reneville, [1948] P. 100, 120 per
Bucknill LJ.; Casey v. Casey, [1949] P. 420, 431 per Bucknill L.J.; Harthan v.
Harthan, [1948] 2 All E.R. 639, 640 per Lord Merriman. (This part of his'
judgment is omitted from the Law Reports, [1949] P. 115.)

3  Hutterv. Hutter, [1948] P. 95, 99-100.

* [1960] 3 W.L.R. 753; [1960] 3 All E.R. 70.

5  Supra, p. 361.

6  [1961] i All E.R. [1961] 2 W.L.R. 71.